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DETAILED ACTION 

Claim Rejections - 35 USC §112, 1 st Paragraph 

1. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

2. Claims 1-6, 9-13, 17-43, and 53-68 are rejected under 35 U.S.C. 112, first 
paragraph, as failing to comply with the written description requirement. The claim(s) 
contains subject matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the relevant art that the inventor(s), at the time the 
application was filed, had possession of the claimed invention. 

The independent claims of the instant invention all now recite "egg based material 
has a yellow-white appearance of an egg, an egg-like taste and an egg-like 
consistency" which does not appear to have support in the original specification. 
Although it is true that the original specification recites that the egg-based material have 
a "fluid, flowable consistency" (see original claim 54), modified flavor, texture, and 
appearance (e.g. paragraph 15) and that the prior art does not have the same "taste, 
texture, or visual appearance of freshly cooked eggs" (paragraph 7), there is no 
recitation that the yellow-white appearance, taste, and consistency of the invention is 
"egg-like." Although the prior art failed to provide such an egg, it does not mean, nor is 
it recited or suggested in the other portions of the original specification that the instant 
invention does achieve such degree of mimic to freshly cooked eggs. Perhaps a portion 
the organoleptic characterstics of the instant invention do achieve same or are a step 
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toward achieving something approaching freshly cooked eggs, there appears to be no 
clear support to arrive to such conclusion. 
This is a new matter rejection. 

Claim Rejections - 35 USC §112, 2 nd Paragraph 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 1 -6, 9-1 3, 1 7-43, and 53-68 are rejected under 35 U.S.C. 1 1 2, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Said claims are indefinite in that it is not clear as to the scope of what is "egg- 
like". Moreover, what kind of egg? All egg forms? Cooked egg? Raw egg? Poached 
egg? Etc. Moreover, the refernce to "yellow-white appearance" is indefinite in that it is 
not clear whether this refers to the ratio of each color? Or the intensity of the "yellow" or 
contrast between the two? 

Claim Rejections - 35 USC §102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or 
in public use or on sale in this country, more than one year prior to the date of application for 
patent in the United States. 

6. Claims 1 -6, 9-1 3, 1 7, 1 8, 22-26, 28, 29, 33-38, 41 , 43, 53-56, 59-64, 67, and 68 
are rejected under 35 U.S.C. 102(b) as being anticipated by JP 2001-45959 (JP '959). 
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JP '959 discloses a food comprising whole eggs (inherently fluid and flowable; e.g. 
45%) which are mixed with a water absorbent thickener (i.e. bread crumb; e.g. 1%), wheat 
flour (including starch which would inherently provide stabilizing), water (or, in the alternative, 
milk), and then pieces of supplemental food such as fruit, chocolates, raspberry puree which 
are also mixed homogeneously throughout the food wherein the mixed ingredients are then 
baked. It is expected that the bread crumbs would possess the particular absorbing ability as 
set forth, for example, in claim 10 as such degree of absorbance is modest. The egg material 
will coagulate during baking and it is expected that due to the presence of the starch therein 
that said product would exhibit some freeze/thaw stability. 

The claims now further call for said egg-based material having a yellow-white 
appearance of an egg, an egg-like taste, and an egg-like consistency. However, it is 
considered inherent that the egg material of the prior art which is largely made of egg would 
consist of a color that falls within the yellow-white mixed color of an egg which had been 
treated in a similar manner. Moreover, it would have been obvious to have applied the egg 
consistency and egg taste of an egg not containing said thickener and supplemental food 
pieces by minimizing the amounts of such extra ingredients, such that said egg product is 
essentially just egg material. It should be further noted that the instant claims are silent 
regarding the particular type of egg that is being mimicked and whether said comparison 
pertains to eggs that are alone or egg material employed in a similar product, for example, that 
does not include said thickener or supplemental food throughtout. 

Claim Rejections - 35 USC § 103 
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7. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. Claims 22-26, 28, and 53-55 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over by JP 63-216455 (JP '455). 

JP '455 discloses a process of preparing a food wherein an egg solution is blended with 
a cooked water-absorbent material (bread crumbs) wherein same is heated and coagulated. It 
is expected that the bread crumbs would possess the particular absorbing ability as set forth, 
for example, in claim 26 as such degree of absorbance is modest. 

The claims further call for the particular amounts of egg and water absorbing 
thickener. Although, the amount of egg material would naturally fall within the range of the 
instant claims, the recited amount of water absorbing thickener (i.e. bread crumbs) in JP '455 
is higher than that called for in the instant claims. However, it should be noted that JP '455 
describes this amount of water absorbing thickener as being "preferably" used, Thus leaving 
open the use of other amounts of water absorbing thickener. Absent a showing of unexpected 
results, it would have been obvious to one having ordinary skill in the art at the time of the 
invention to have arrived at the amount of water absorbing thickener as called for in the instant 
claims as a result effective variable depending on, for example, the particular degree of 
breading texture desired in the final food product. 

The claims now further call for said egg-based material having a yellow-white 
appearance of an egg, an egg-like taste, and an egg-like consistency. However, it is 
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considered inherent that the egg material which is largely made of egg would consist of a color 
that falls within the yellow-white mixed color of an egg which had been treated in a similar 
manner in the absence said thickener and at least some of the supplemental food pieces. 
Moreover, it would have been obvious to have applied the egg consistency and egg taste of an 
egg not containing said thickener and supplemental food pieces by minimizing the amounts of 
such extra ingredients, such that egg product is essentially just egg material. It should be 
further noted that the instant claims are silent regarding the particular type of egg that is being 
mimicked and whether said comparison pertains to eggs that are alone or egg material 
employed in a similar product, for example, that does not include said thickener or 
supplemental food throughtout. 

9 . Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over JP 2001- 
45959. 

The claims further call for the particular amount of stabilizer used. However, such 
determination would have been well within the purview of a skilled artisan, and, absent 
a showing of unexpected results, it would have been further obvious to have arrived at 
such amounts through routine experimental optimization. 

10. Claims 19, 20, 30-32, 39, 40, 57, 58, 65, and 66 are rejected under 35 U.S.C. 
103(a) as being unpatentable over JP 63216455 taken together with either one of 
Hudson et al (U.S. Patent No. 7264840), Wiker et al (U.S. Patent No. 4421770) or Rapp 
etal. 

The claims further call for batter and/or breading on the outside of the egg 
product wherein said food is fried. However, it is well known to batter/bread and then 
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fry egg products as taught, for example, by any one of Hudson et al, Wiker et al, and 
Rapp et al (see examples in each). It would have been obvious to one having ordinary 
skill in the art at the time of the invention to have batter and/or breaded the product of 
JP '455 and frying same as a matter of preference depending on the particular texture, 
appearance, and flavor desired in the final product. 

Applicant's Arguments 
1 1 . Applicant's arguments filed 12/31/07 have been fully considered but they are not 
persuasive and have been addressed in view of the rejections as set forth above. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Tuesday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on 571-272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Anthony Weier 
Primary Examiner 
Art Unit 1761 

/Anthony Weier/ 
Primary Examiner, Art Unit 1794 

Anthony Weier 
September 26, 2008 
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